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Passed by Shri Uma Shanker Commissioner (Appeals)
T Avrising out of Order-in-Original No. 02/Refund/2018 Dated 09/01/2018 Issued by
Assistant Commissioner , Central GST , Div-IV , Ahmedabad North.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.

(i) ol e @ g afifem, 1904 @1 uRT 86 (1) & 3T el Fearax
e, 1994 @ g9 9 (1) @ ofqifad FuiRa »vM wad- 5 4 =R ufadl § &1 o
worfl 9 SHS Wy fOw Ry © e i &1l 18 & Swel  ufodl

Aol oY TfRY (S @ U wEin ufer Bl ik | 7 fw wre  <grnEewer o =i Red
2 ggf @ T AdeifE &9 §5 @ JRde & e WRER & 7MW ¥ Wifdd d6 g & wU
¥ orel YT @ T, /S B AT AR SR TI GAMT FIY 5 ARG AT IAG PH & T8 T
1000 /— T FoF BN | SRl QareY @ AR, ATel B AN IR AR AT AT HIY 5 ARG AT
50 o I B G WIY 5000/— WG A BNl | OET WaTHR @Y WA, RS Bl OAN IR [T T
SATT WY 50 WG I TUW SATRT § G81 WY 10000,/ — W HoTHl BT |

(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded-;&'pér}ié'lt))y\levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.1O,OOOlJf,Whér&theP@nount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in thg form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated. \Bul &5y Jrg)
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(éne of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OIO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act,1975, as amended.
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3 Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken,
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the

Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. Kanhai Foods Put. Ltd.,
Sub-plot rio.4, Block No0.239, Sarkhej Bavla Road, Changodar, Ahmedabad-
382210 (in short ‘appellant’) against Order-in-Original No.02/Refund/2018 dated
09.01.2018 (in short ‘impugned order) passed by the then Assistant
Commissioner, CGST & C.Ex, Division-IV, Ahmedabad North (in short
‘adjudicating authority’) .

2. Briefly stated that the adjudicating authority vide impugned order rejected
appellant’s refund claim of Rs.7,89,613/- filed on 11.10.2017 for the period FY
2015-16 being time-barred urider section 11B of the Central Excise Act, 1944 as
made applicable to Section 83 of the Finance Act, 1994.

3. Aggrieved with the impugned order, the appellant has filed the present
appeal wherein, inter alia, submitted that:

> Individual truck operators are not liable to pay service tax.

> Freight charges has been paid to individuals who were owners of the
tempo vehicles.

> GTA service covered under Reverse Charge Mechanism and not services
provided by individual operators.

» Service provider under Section 65B(26) of the Act refers to the term
‘Goods Transport Agency’ and not ‘Goods Transport Operators’
Moreover, the term ‘Goods Transport Operator’ has not been defined
under the Act/Rules.

> Limitation law does not apply to cases where the tax was paid by mistake
i.e. where duty/tax was paid but were not liable to be paid at all. Hence,
time limit prescribed under Section 11B shall not apply in their case.
> |t is undisputed fact that the services are received from the individual
transport owners.
4. Personal hearing in the matter was held on 27.03.2019. Ms. Pooja
Jajwani, Chartered Accountants, appeared on behalf of the appellant and
reiterated the ground of appeals and submitted that earlier OIA was remanded,

that proof of delayed receipt of OlO to be submitted within 2 days.

o | have carefully gone through the appeal memorandum, submissions
made at the time of personal hearing and evidences available on records. | find
that the main issue to be decided is whether the appellant is liable to pay service
tax under GTA under reverse charge mechanism or otherwise. Accordingly, |

proceed to decide the case on merits.

6. Prima facie, | find that the appellant has filed this appeal almost after 9
months from the date issue of the impugned order after permissible limit of 60
days. In this connection, the gppéﬂéﬁtﬁgu\ring the personal hearing stated to
produce evidence i.e. proof ofdelayedwecé;pt of the impugned order within 2
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days but nothing is heard in the matter till date nor any request is made for
condonation of said delay. | also find that the appellant is well known
manufacturer of bread in Changodar hence | have no reason to believe that the
impugned order was issued on 09.01.2018 was received by them on 31.10.2018
Even otherwise, | have no power to condone delay beyond 30 days in addition to
statutory time limit of 60 days prescribed under the law. On this ground alone, the
subject appeal is not sustainable being time-barred and accordingly | dismiss the

appeal.
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The appeal filed by the appellant stand disposed of in above terms.
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Central Tax, Ahmedabad.

BY SPEED POST TO:

M/s. Kanhai Foods Pvt. Ltd.,
Sub-plot no.4, Block No.239,
Sarkhej Bavla Road, Changodar,
Ahmedabad-382210.

Copy to:-
(1)  The Chief Commissioner, Central Tax, Ahmedabad Zone.
(2) The Commissioner, Central Tax, Ahmedabad North (RRA Section). .

(3) The Asstt. Commissioner, Cen. Tax Div.-IV, Ahmedabad North.

(4)  The Asstt. Commissioner(System), Central Tax HQ, Ahmedabad North.
(for uploading OIA on website)

(6) Guard file

\_{8) P.A.fie.



